Revised 05/01 WDNY UNITED STATESDISTRICT COURT

WESTERN DISTRICT OF NEW YORK

HOW TO FILE YOUR ACTION IN FEDERAL COURT
(Instructionsfor Non-Prisoner Complaint)

Check the Western District’ s web site at www.nywd.uscourts.gov for copies of
many of the Court’s forms and other useful information.

IMPORTANT: This packet includes the complaint forms and additiond materids you have
requested. Although you are not required to submit your complaint on the complaint form, you
mugt provide all the information requested on that form. If you choose not to use the officiad
form, be sure that you provide all the information that is requested on the official form and
that you enclose the proper number of correctly filled out supporting documents. If your
papers are not properly completed and/or if you do not send enough copies of documents, your
papers will be returned to you for correction of any deficiencies.

A.

COMPLAINT FORM

To start an action, you must file an original complaint, plus an exact copy of your complaint
for each defendant you name, and one extra copy. For example, if you name two defendants,
you mug file the origind and three copies of the complaint (one origina, plus a copy for
each of the two defendants plus one extra copy). All copies of the complaint must be
identical to the original. You should aso keep an additiona copy of the complaint for your
records.

Your complant must be legibly handwritten or typewritten, in blue or black ink if possible,
preferably on the enclosed forms. If you need additional space to answer a question, you
may attach additional pages. However, additiond pages should be used only if absolutely
necessary; your complaint should be specific but as brief as possible. Please refer to
Rules 8(8)(2) and 10(b) of the Federd Rules of Civil Procedure for the requirements
governing the format and content of your complaint. Failure to comply with these
requirements may lead to a Court order rgjecting your complaint until it does comply.

Section 1. Caption — This section requires you to lig your name as the plaintiff and the
names of dl of the defendants. Do not use abbreviations such as "etc." or "et al." Also,
note that only those defendants whose names are listed in this Section (or in the caption if
you do not use the officia forms) will be considered by the Court as defendants.

Section 2: Statement of Jurisdiction, Venue and Nature of Suit — Federa Court is a
court of limited jurisdiction and thus only certain types of cases may be brought in this
Court. Therefore, this section requires you to identify the basis for your bringing this action
in federa court. It adso requires you to state why you have brought it in this particular
federa court (why venue is proper in the Western Didtrict).  You must also describe the



nature of your suit. 1f you do not use the officia forms, your complaint must have a section
which contains dl of thisinformation.

Section 3: Parties to This Action — This section requires you to identify the parties to the
lawsuit. (You should set out in Section 1: Caption only the parties names and perhaps their
titles (such as Dr. or Commissoner)). In Section 3. Parties, you must provide each party's
name, officia pogtion (if relevant) and address, and if you are seeking service by the U.S.
Marshals, you may provide any other information which may assg in identifying or locating
the parties. If you do not use the officid forms, your complaint must have a section which
identifies and locates the partiesin thisway.

Section 4. Previous Lawsuits — This section requires you to provide detailed, accurate and
thorough information about dl previous lawsuits you have filed regarding the same facts
involved in this case. If you cannot provide all of the detalls requested, you must provide
as much information as you can. Deliberate misrepresentation or omission of
information isperjury and is punishable by law.

Section 5: Statement of Claim — This section, which is divided into separate sub-sections
for each dam, requires you to tdl the Court when each dleged incident occurred, which
defendant(s) were involved and specificaly what each of the defendant(s) did to you. You
must provide specific facts regarding each dam; these facts should demongtrate to the Court
how your rights were violated and by whom they were violated. You must give facts only.
Please refer again to Rule 8(a)(2) and 10(b) of the Federa Rules of Civil Procedure regarding
how to present your dam. Your complaint must not contain legal arguments or case
citations.

You mug dso dtate the federa bags for each claim (such as the U.S. Condtitution, a specific
federa statute, diversty jurisdiction or pendent jurisdiction), and describe what rdief you
are seeking for each claim.

If you wish a jury trid, check "yes' on the last page of the complaint form (and check "yes'
in the JURY DEMAND box on the Civil Cover Sheet.) If you do not use the officia forms,
you mugt sate in the body of your complaint that you demand ajury trid.

Sgn the complaint before a notary public, if one is available to you. [If not, your sgnature
at the end of your complaint under pendty of perjury is adequate.

Amended Complaints — An amended complaint completely replaces your original
complaint and must therefore include al of the necessary dlegations. You may file one
amended complaint as of right a any time before an answer to the origind complaint is
served. You may aso be ingructed by the Court to file an amended complaint. 1f you wish
to amend after an answer has been filed, you may do so ether by obtaining permission of al
other parties to the action or by bringing a motion asking the Court for permisson to amend.

2



Refer to Rule 15(a) of the Federal Rules of Civil Procedure for the requirements for amended
complaints.

Supplemental Complaints — Y ou may file a supplemental complaint only if you request
permission of the Court by motion with notice to the opposing parties. A supplementa
complant may only address events which have occurred snce the time the origind
complaint was filed and which are in some way related to the original dlegations. Refer to
Rule 15(d) of the Federal Rules of Civil Procedure for the requirements for supplementa
complaints.

FILING FEESAND "POOR PERSON'SSTATUS"' Refer to 28 U.S.C. § 1915.

In order to file the completed complant and other necessary papers, you must submit a
$150.00 money order, certified check, officia check, or personal check made out to "Clerk,
United States Didrict Court”. If you file in person, you may pay in cash.

If you are unable to pay the fee at the time of filing, you may apply for poor person's
datus. This status will permit you to initiate your action without payment of the filing fee

To request poor person's status, you must fill out the Motion to Proceed In Forma Pauperis

and Supporting Affidavit (available from the Clerk’s Office or the Western District web site)
and submit one origind to the Clerk of Court dong with your complaint.

CIVIL COVER SHEET

Fll out the "Civil Cover Sheet" form according to these indructions:

Put your name and prisoner number, if gpplicable, as "Plantiff";

Put al the defendants names as "Defendants’ (use a second sheet if necessary);
Fill in your county and one defendant's county;

Under "Fantiff's Attorney” put "Pro S¢', your name, prisoner number, if applicable, and
address;

Leave "Defendant's Attorney™ blank;

Under "Badis of Jurisdiction”, check whichever oneis appropriate;

Under "Cause of Action”, identify the federd statute under which your daim arises,
Under "Nature of Suit", check the appropriate box;

Under "Origin", check box 1: "Origina Proceeding”;



V.

Under "Citizenship of Principd Paties’, leave blank unless the basis of jurisdiction is
diversty jurisdiction, in which case you mud identify the Sate/citizenship of dl plantiff(s)
and defendant(s);

Under "Requested in Complaint”, write in the amount of money or other relief you are suing
for and check the appropriate box after "jury demand” (see discussion above);

Lig dl previoudy-filed cases, together with their docket numbers, the courts in which they
were venued, the approximate dates they were filed and thelr dispositions, using a separate
sheet if necessary; and

Date the form and sign your name, followed by "Pro S&' on the last line.

THE SUMMONS FORM

Hll out the Summons in a Civil Action forms (one origina and a copy for each defendant).

Write your name above the "v" as plaintiff; write in the names of dl the people you are suing
as defendants below the "v".

Write the name and address of one defendant after the "To". You must make a separate
summonsfor each defendant.

Because you do not have an atorney, in the space after "plantiff's attorney” fill in your own
name and address. Cross out "Plaintiff's Attorney” and write "Pro Se" after your name.

Put "20" in the space before "days after service of this summons . . . ." Note that the 20 days
for answering does not begin to run until the complaint has actudly been served on the
defendant, not 20 days after the complaint has been filed in the Court. Also note that if you
are suing the federd government, the number to put in the space is"60".

FILING YOUR COMPLAINT

Once your papers ae complete, bring or mail them to the Court Clerk's Office, & one of the
addresses liged in Part VIII of these indructions. Upon receipt, your complaint will be assigned a
docket number and a judge. You will receive notice of this. 1f you have applied for permission
to proceed in forma pauperis(see 28 U.S.C. § 1915), you may not cause copies of your papers
to be served on any named defendant, either by yoursdlf or at your request by the United
States M ar shals Service, until the Court directs service of the complaint.
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VI. SERVICE OF FORMS Refer to Rule 4 of the Federal Rules of Civil Procedure.

If you apply for permission to proceed in forma pauperis and the Court grants your request,
the United States Marsha will, at the Court's direction, serve the summons and complaint upon each
defendant. If the Court grants your agpplication to proceed in forma pauperis, you will receive the
correct number of U.S. Marshal Process Receipt and Return forms together with instructions for
completing them.

If you do not apply for or receive permisson to proceed in forma pauperis, you may choose
to serve the summons and complaint yourself. (This does not mean by you directly however; as a
party to the action, you are prohibited from serving the papers yoursdf.) After you file your action
with the Court, have a friend (or hire a professonal process server) take or mail a copy of the
summons and complaint to each defendant. Remember that no papers can be served until you have
ether pad the filing fee, or until you have applied for and been granted in forma pauperis status as
described in Part 11 of these ingtructions.

@ If the summons and complaint are persondly served, the server must be over 18
years of age, and not a party to the action. After handing the summons and complaint
to a defendant, the server must complete and file an Affidavit of Service, dating the
date and time of service and describing the person who was served.

2 If the server chooses to use the Waiver of Service provisons of Fed.R.Civ.P. 4(d),
follow the instructions in the Rule carefully and prepare a Notice and a Waiver form
according to the modd Forms 1A and 1B in the Appendix of Forms to the Federal
Rules of Civil Procedure.

If you are not proceeding as a poor person, you may arrangefor the United States Marshal
to serve your papers for a fee of $8.00 per defendant. Note: The Marshd will only serve your
complaint if you first obtain a judicid order directing such service. If you want the Marshd to serve
your summons and complaint, obtain an Application for Order Directing Service by U.S. Marshal
from the Clerk's Office or the Western District web site, complete it, and send it to the Clerk of the
Court, who will forward it to the Judge to whom your case has been assgned for approval. When
the Judge sgns your order, you will be maled a copy. Take or send a copy of the signed order to
the Marshd, with your summonses and copies of your complaint, and they will assist you with
further arrangements.

No matter which method of service you choose, Rule 4(m) of the Federal Rules of Civil Procedure
requires that service of both the summons and complaint must be made within 120 days after
the filing of the complaint. Failureto comply with this deadline may result in dismissal of your
action.




If the Marshal fails to complete service upon the first attempt, it is your responsibility to
require the Marshal to try to serve again, or to move the Court for an order directing the
Marshal to make a second attempt.

VII.

A.

GENERAL INFORMATION

Your complaint can be filed in this Court only if one or more of the named defendants is
located within the Western Didrict of New York, or if the action occurred in the Didtrict
pursuant to 28 U.S.C. 8§ 1391. Further, it is necessary for you to start a separate action and
file a separate complaint for each claim that you have unless they are all related to the
sameincident or issue.

Except for your complaint, after an answer has been served you must send a copy of every
legal paper that you send to the Court to all other parties attorneys as well, and you
mugt include an affidavit or affirmation of service with the origind of the document which
is filed with the Court. This is evidence that you have served the papers on your oppostion.
Falure to do so will result in your papers being refused for filing. (If you are proceeding in
forma pauperis, the United States Marsha will serve only your complaint on the defendants.
You are responsible for sending dl subsequent papers to the other parties attorneys yourself.
The Didgtrict Court will not make copies for you nor will it send copies to other parties for
you.) If you are unable to make photocopies or carbon copies, you may submit identical
handwritten copies.

You may obtain forms for filing motions and for the Affidavit/Affirmation of Service
from the Clerk of the Court or the Western District web site.

Requests for assgned counsel may be made pursuant to 28 U.S.C. § 1915(¢)(1). The Court
will atempt to aopoint counsd in appropriate cases, but generdly only after the plaintiff's
dlegaions have demonstrated some degree of meit to the Court, some need for such
representation, and that plaintiff has dready made some unsuccessful effort to locate an
attorney. Denid of requests for gppointment of counsd before such time shdl be without
prejudice to renewal after the case has progressed closer to tridl.

You may obtain a form for requesting counsel from the Clerk of the Court or the
Western District web site.

You must natify the Clerk’'s Office and all defendants (or their attorneys) immediately of
any address changes. Failure to do so may result in dismissal of your action pursuant
to Local Rule of Civil Procedure5.3(d).

The Clerk of Court will not file your complaint unless it conforms to these instructions
pursuant to Loca Rules of Civil Procedure 5.2 and 5.3.



F. After your complaint has been filed, dl lega pleadings submitted to the Court in your case
must include your case (docket) number and a signed statement that you have sent a copy of
your pleadings to each defendant or the defendant's attorney(s) known as the
Affidavit/Affirmation of Service.

You may obtain a form for the Affidavit/Affirmation of Service from the Clerk of the
Court or the Western District web site.

G. If there is more than one plaintiff, each and every plantiff must dgn the complant
individualy and must apply separately for permisson to proceed in forma pauperis, if
gpplicable. After the complaint has been filed, one plaintiff may submit a document to be
filed on behalf of adl the plantiffs only if the other plaintiffs have signed a statement
giving that plaintiff the authority to submit documents on all plaintiffs behalf.
Otherwise, each plaintiff must sgn every document submitted to the Court.

VIII. MAILING INSTRUCTIONS

Findly, bring or mail dl of the papersto one of the following addresses:

United States Didtrict Court Clerk United States Didtrict Court Clerk
2120 U.S. Courthouse 304 U.S. Courthouse

100 State Street 68 Court Street

Rochester, New York 14614-1387 Buffao, New York 14202-3498
(716) 263-6263 (716) 551-4211 or (716) 551-5759

IX. PRO SE STAFF ATTORNEYS

If you have genera questions about procedures, you may contact the Pro Se Staff Attorneys at one
of the above addresses for information. You may also ask the Pro Se Staff Attorneys for current
information about how to obtain forms from the Court web ste and how to access the Federa Rules
and other legd information on the Internet. (Mogt public libraries now offer Internet access to

library patrons.)

NOTE: The Pro Se Staff Attorneys can only provide technica and procedura information and
certain forms such as for filing motions and affirming service, they cannot asss you with the
subgtantive law governing your lawsuit or give you legd advice about your case.



